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STATEMENT OF THE | SSUE

Whet her the Petitioner was overpaid for Medicaid
prescriptions. The Agency for Health Care Adm nistration
(AHCA, Agency or Respondent) asserts the Petitioner,
Compscript, Inc., d/b/a Conpscript (Petitioner or Conpscript)
failed to maintain proper records to support and docunent the
Medi cai d prescription clains paid by the Agency for the audit
period. According to the Agency, the audit findings nmust be
extrapol ated to the universe of all clains for the audit
period. |If so, the Agency maintains the Petitioner should
rei mourse AHCA for a Medicaid overpaynment in the anount of
$216,974.07 (this is the “recoupnent” amount). The Petitioner
denies it was overpaid any anmpbunt, asserts it kept records in
accordance with applicable aws and regul ati ons governi ng
pharmacy records, and nmmi ntains that the Agency may not apply
t he extrapol ati on accounting procedure in this case.

PRELI M NARY STATEMENT

This case began in 2001. The Petitioner is a Medicaid
provider and in the regular course of doing business was
audi ted by the Agency regarding its Medicaid clainms. The
audit period pertinent to the case is May 28, 1999 through
July 18, 2000. The audit was unannounced and was begun on
Cct ober 23, 2000. When the results of the audit were provided

to the Petitioner, Conpscript tinmely challenged the all eged



Medi cai d overpaynent. That challenge was referred to the

Di vi si on of Adm nistrative Hearings for formal proceedi ngs on
May 21, 2001, and was assigned DOAH Case No. 01-1970. On July
16, 2001, the parties filed an Agreed Mdtion for Remand and
Notice of Limted Wthdrawal. By Order entered July 17, 2001,
DOAH Case No. 01-1970 was closed and jurisdiction in the
matter was relinquished to the Agency.

On Septenber 10, 2003, the Agency filed an Agreed Motion
to Re-Open that represented the parties had worked toward but
failed to reach a settlement of the case, that records were
unavai l able for review that were necessary to resolve issues
in the cause, and that the parties wanted to be placed on a
litigation schedule so that the unresolved issues could be
addressed through formal hearing. Accordingly, the matter was
re-opened as DOAH Case No. 03-3238MPI and was schedul ed for
hearing for January 12 through 14, 2004.

I n Novenmber 2003 the parties represented that the appeal

of another case [Agency for Health Care Adm nistration v.

Col onial Cut-Rate Drugs, Inc., 878 So. 2d 479 (Fla. 1st DCA

2004)] would inpact the parties in the instant dispute such
that both sides were desirous of abating the matter until the
district court could enter its decision. Based upon the
representations of counsel at that time, the case was pl aced

in abeyance. The Col onial, supra, decision was entered at the




end of July 2004. Thereafter, the parties continued to debate
the inplications of the appellate decision. |In substance, the
Petitioner continued to maintain that cal cul ati ons based upon
an extrapolation fromthe audit findings were inappropriate
wher eas the Agency argued that the court’s ruling did not
change the unanbi guous | anguage of the statute as to the use
of extrapolation in this case. On October 22, 2004, an Order
was entered to resol ve outstanding procedural issues. By
virtue of that Order the parties were put on notice of the | aw
to be applied in the instant case. The COctober 22, 2004 Order
provi ded, in pertinent part:

5. . . .[T]he subject matter of these
cases (whether identified as DOAH Case No.
01- 1970 or DOAH Case No. 03-3238MPI) has
been the all eged overpaynent of Medicaid
claims paid by the Respondent to the
Petitioner.

6. The Final Agency Audit Report dated
April 6, 2001, covering the audit period
May 28, 1999 through July 18, 2000, clainmed
that the Petitioner received a Medicaid
over paynent in the amount of $1, 341, 466. 27.
7. The Petitioner disputed the overpaynent
and has contested the audit results.

8. In computing the alleged overpaynment
ampunt the Respondent represented in its
audit report that:

The audit included a statistical
anal ysis of a random sanpling,
with the results applied to the
random sanpl e uni verse of clains
subm tted during the audit

period. ... The actual

over paynent was cal cul ated usi ng
a procedure that has been proven
valid and is deened adm ssible in



adm ni strative and | aw courts as
evi dence of the overpaynent.

9. The parties have referred to the above-
descri bed accounting practice as

“extrapol ation.”

10. The Petitioner opposes the use of
“extrapol ation” to conpute any all eged
Medi cai d over paynent. The question of
whet her the Respondent may use

“extrapol ation” was the subject matter of
the Petitioner’s Mdtion in Limne.

11. The Petitioner filed a Mdtion in
Li mMm ne on Novenber 4, 2003, and all eged
that the Respondent could not use the
accounting practice because the Florida
Legi sl ature had passed Section 465.188(e),
Fl orida Statutes (2003), that provided:

(e) A finding of an overpaynent or

under paynment nmust be based on the actual
over paynent or under paynent and may not be
a projection based on the nunber of
patients served having a simlar diagnosis
or on the nunmber of simlar orders or
refills for simlar drugs.

12. The parties disputed whether or not
the |l aw cited was applicable to audits and
adm ni strative cases pendi ng before the
effective date of the statute. The

| egi sl ation was signed into | aw and becane
effective July 11, 2003.

* * *

14. . . .In AHCA v. Colonial Cut-Rate
Drug, Case No. 1D03-4024, the court found
t hat Section 465.188, Florida Statutes
(2003) is procedural and renedi al .
Accordingly, its provisions would be
applicable to the issues of this matter.
15. Based upon the foregoing, the
Petitioner renewed its Mdtion in Limne and
filed a Motion to Lift the Abeyance. Both
notions were granted in error.

16. At the time such notions were

revi ewed, the undersigned was unaware of

t he provisions of Section 465.188, Florida
Statutes (2004). The statute as anmended




during the 2004 session changed significant
provi sions of the |aw.

17. Pertinent to this matter is subsection
(k) of the law that provides:

The audit criteria set forth in
this section applied only to
audits of clainms submtted for
payment subsequent to July 11
2003. Notwi t hstandi ng any ot her
provision in this section, the
agency conducting the audit shal
not use the accounting practice
of extrapolation in calcul ating
penal ties for Medicaid audits.
18. The Respondent does not seek a
“penalty” in this case.
19. The words “penalty” and “overpaynent”
are not synonynous.

* * *

ORDERED

1. That the court has found the provisions
of the law to be procedural and renedi al .
The unanbi guous | anguage of the statute
provides that it applies only to audits of
claims submtted for paynent subsequent to
July 11, 2003. Accordingly the nore
stringent audit standards set forth in
Section 465.188, Florida Statutes (2004) do
not apply to this cause.

2. The prohibition regarding the use of
extrapol ati on does not apply to the

cal cul ati on of an overpaynent.

Thereafter, the parties proceeded with discovery and the
case advanced to hearing. The Pre-Hearing Stipulation filed
by the parties on March 22, 2005, outlined the issues to be
tried, the facts not disputed, the | aw not disputed, and the

w t nesses and exhi bits each side intended to offer at hearing.

The hearing in this matter was conducted over the course of



three days: March 28 through 30, 2005. The five-vol une
transcript of the proceedings correctly chronicles the
wi tnesses’ testinony, the exhibits adnmtted into evidence, as
wel | as objections preserved for the record. The Petitioner
was granted a continuing objection to the use of extrapol ation
to compute the alleged overpaynent. All parties acknow edged
t hat whet her or not extrapolation could be utilized remined
an i ssue of |aw

At the conclusion of the hearing, the parties were
granted additional tine to file their Proposed Recommended
Orders. That time was subsequently extended four tinmes. The
parties were directed to file the Proposed Recomended Orders
no later than 5:00 p.m, August 22, 2005. Both proposed
orders have been considered in the preparation of this
Recommended Order. Also, pertinent stipulated facts set forth
in the parties’ Pre-hearing Stipulation are incorporated
bel ow.

FI NDI NGS OF FACT

1. At all tinmes material to the allegations of this
case, the Petitioner was a licensed pharnmacy authorized to do
business in the State of Florida; its pharmacy |icense nunber
is PHOO16271.

2. At all tines material to the allegations of this

case, the Petitioner was authorized to provide Mdicaid



prescriptions pursuant to a provider agreenment with the
Respondent. The Petitioner’s Medicaid provider nunber is
106629300. The terms of the provider agreenent govern the
contractual relationship between this provider and the Agency.
The parties do not dispute that the provider agreenment
together with the pertinent |laws or regulations controls the
rel ati onshi p between the provider and the Agency.

3. The provider agreenent pertinent to this case is a
vol untary agreenent between AHCA and the Petitioner. Pursuant
to the provider agreement, the Petitioner was to “keep,
mai ntain, and make available in a systematic and orderly
manner all nedica
and Medi caid-related records as AHCA requires for a period of
at least five (5) years.”

4. In addition to the foregoing, a Medicaid provider
must maintain a patient record for each recipient for whom new
or refill prescriptions are dispensed.

5. Any Medicaid providers not in conpliance with the
Medi cai d docunent ati on and record retention policies may be
subject to the recoupnent of Medicaid paynents.

6. A Medicaid provider nust retain all nedical, fiscal
prof essi onal, and business records on all services provided to
a Medicaid recipient. The records nay be kept on paper,

magnetic material, film or other nedia. However, in order to



qualify for reimbursenment, the records nust be signed and
dated at the tine of service, or otherw se attested to as
appropriate to the nedia. Rubber stanp signatures nust be
initialed. The records nust be accessible, |egible and
conpr ehensi ve.

7. Specific to the issues of this case, a Medicaid
provi der nust also retain prescription records for five years.

8. The Respondent is the state agency charged with the
responsibility and authority to adm nister the Medicaid
programin Florida. Pursuant to this authority AHCA conducts
audits to assure conpliance with the Medicaid provisions and
provi der agreenents. These “integrity” audits are routinely
perfornmed and Medi caid providers are aware that they may be
audi t ed.

9. At all tines material to the allegations of this
case, the Medicaid programin Florida was governed by a “pay
and chase” procedure. Under this procedure, the Agency paid
Medi caid clainms submtted by Medicaid providers and then,
after-the-fact, audited such providers for accuracy and
quality control. These “integrity” audits are to assure that
t he provider maintains records to support the paid clainms. In
this case, the audit period is May 28, 1999 through July 18,
2000. The pertinent audit has been designhated AHCA audit no.

01-0514-000-3/H KNH and was initiated on October 23, 2000.



The Petitioner does not dispute the Agency’s authority to
performaudits such as the one at issue. The Petitioner
mai ntains its records are sufficient to support the paid
claims and that the Agency has unreasonably inposed its
interpretation of the requirenents.

10. The Medicaid provider agreenment that governs this
case required that the Petitioner conply with all Medicaid
handbooks in effect during the audit period. Essentially,
this standard dictates the records that nust be kept for
quality control so that the after-the-fact audit can verify
the integrity of the Medicaid clains that were paid by the
Agency.

11. During the audit period the Petitioner sold or
di spensed drugs to Medicaid recipients. Equally undisputed is
the fact that Medicaid clainm were paid by the Agency during
the audit period. Each claimreviewed and at issue in this
cause was a paid Medicaid claimsubject to the Petitioner’s
provi der agreenment and the pertinent regul ations.

12. The Agency required that each and every claim
submtted by the Petitioner during the audit period under the
Medi cai d program be filed electronically. Each claim
subm tted was filed electronically.

13. Nevertheless, the Agency also required the

Petitioner to retain records supporting the claim

10



Additionally, the Petitioner was to make such supporting
records avail able to the Agency upon request.

14. The Agency asked the Petitioner to present its
records to support the clainms for the audit period. The
di scl osure of the records proved difficult for this Medicaid
provi der because it does not operate in a conventional
pharmacy setting. More specifically, it operates solely to
serve a nursing home population. All of the patients whose
prescriptions were filled were nursing honme residents.

15. Conpscript maintains its manner of doing business is
slightly different fromthe conventi onal pharnmacy. Rather
than the wal k-in patient who presents a witten prescription
to be filled, this Petitioner receives its pharnmacy orders by
t el ephone or facsimle transm ssion from nursing hones.
Typically, the staff at Conpscript takes the call, wites down
the pertinent information, enters the data into the pharmacy’s
conputer system and the itemis dispensed and routed to the
nursing hone via the delivery driver. All drugs are di spensed
in seal ed containers and are delivered with a manifest |isting
all the nedications by name and patient. G ven the volune of
prescriptions being prepared and delivered, for the audit
period at issue in this case, the Petitioner made 2-3 trips to
t he nursing hone per day.

16. Once the information for the prescription was

11



entered into the Petitioner’s computer system Conpscript had
little interest in mintaining the witten tel ephone nessage
or the facsinm|le sheet that generated the request. In sone

i nstances the Conpscript enployee did not make a witten
record of the prescription request. 1In those instances the
enpl oyee entered the request directly into the Petitioner’s
conputer system and bypassed the witten step altogether. The
Conmpscri pt conputer systemtracks the initials of the
pharmaci st who entered the prescription information and cannot
be altered without such alteration being tracked and not ed.
Since the pharmacy fills “over the counter” itenms, as well as
controll ed and non-control |l ed pharmacy products, the conputer
record denotes that information along with the patient

i nformation.

17. When the Respondent’s audit agents went into the
Compscript facility to audit the Medicaid clains, the
Petitioner could not readily produce the witten docunmentation
to support the dispensed drugs. |In fact, many of the records
that verified the prescriptions dispensed were found on the
nursing home records. The nursing honme patient’s physician
order sheet specified the itemor itenms requested for the
patient. This “physician order sheet” (POS) should

t heoretically always support the dispensing of the product

12



fromthe Petitioner. |In this case there were instances when
the POS did not corroborate the claim

18. When the auditors fromthe Agency presented at
Conmpscript, the Petitioner did not have the POS records to
produce. Cbviously, those records were nmaintained within the
nursing home. Additionally, Conpscript did not have the
t el ephone notes or the facsimle transm ssion sheets to
support itenms dispensed during the audit period. When the
hearing in this cause proceeded it was al so di scovered that
records that were generated daily by the Petitioner’s conputer
system t hat woul d have corroborated the clainms (and which were
al l egedly maintained in storage) were not produced or
avai l abl e to support Medicaid clains submtted during the
audit period.

19. During the audit the Agency’s auditors requested
records froma random sanple of the clains submtted during
the audit period. The results fromthat sanple where then
applied to the universe of clains for the audit period. Wen
this mat hemati cal cal culati on was performed the audit produced
a Medi caid overpaynent in the anount of $1, 341, 466. 27.
Afterwards, when the Petitioner was able to |ocate additional
records to correspond to and support the prescriptions

di spensed, the amount of overpaynment was reduced to

13



$217,715.28 (the anobunt set forth in the parties’ Pre-hearing
Sti pul ation).

20. At hearing, the Agency nmmintained that the amount of
over paynment was $216, 974. 07 for which the Petitioner could
produce no adequat e docunentati on.

21. At hearing, the Petitioner continued to dispute the
procedure of applying the audit sanple overpaynent to the
popul ation of clains to mathematically conmpute the overpaynment
for the audit period. This “extrapolation” process was
admtted into evidence and has been fully considered in the
findings reached in this case.

22. The Petitioner was required to maintain Medicaid-
related records for a period of 5 years. Thus, for the audit
period in this case, any record supporting the clains should
have been mmi ntai ned and made avail able for the Agency. Such
records woul d have been within the five-year period.

23. The Agency desi gnates Medicaid conpliance to its
office of Medicaid Programintegrity. 1In turn, that office
contracted with Heritage Information Systenms, Inc. (Heritage)
to performand report pharmacy audits of the numerous pharmacy
providers within the state. Auditors from Heritage were
assigned the Conpscript audit. At the tinme of the audit the
Heritage auditors were not privy to any of the POS docunents

| ater produced in the case.

14



24. Ken Yon is the Agency’s adm ni strator who was
responsi bl e for managi ng the instant case and who worked with
the Heritage auditors to assure the policies and practices of
the Agency were nmet. In this case, the Heritage auditors
presented at Conpscript unannounced on October 23, 2000, and
sought 250 randomy selected clainms for review By limting
t he number of clains, the auditors were not required to sift
t hrough the records of 46,000+ clainms (the approxi mate nunber
of clains that the Petitioner submtted during the audit
peri od).

25. For the universe of 46,000+ claims, 250 randomnly
selected clains is a reasonable sanple to audit. The adequacy
of the sanple nunmber as well as the manner in which it was
generated is supported by the wei ght of credible evidence
presented in this matter. Also, the results of a sanple of
250 from the universe of 46,000+ would be statistically valid
if randomy chosen as they were in this case. |In this regard
the testinony of Dr. Mark Johnson, an expert in statistical
sanpling and anal ysis, has been deened credi bl e and persuasive
as to the issues of the appropriateness of the sanple (as to
size and how it was generated), the use of the sanple
overpaynment to cal cul ate an overall paynment, and the
statistical trustworthiness of the amounts clainmed in this

cause. If anything, as Dr. Johnson asserted, the actual

15



over paynent woul d be greater than the recoupnment ampunt sought
by the Agency.

26. The Agency has used a statistical extrapol ation
met hod to conpute overpaynents for years. The statistica
concept and process of applying a sanple to a universe to
mat hematically conpute an overpaynent is not novel to this
case.

27. After the auditors conpleted their review of the
records at the Conpscript pharmacy, Kathryn Holl and, a
i censed pharmaci st (who is also a consulting pharnmacist)
prepared the Respondent’s Final Agency Audit Report. Prior to
conpleting the report, Ms. Holland received and revi ewed the
i nformation provided by the Petitioner through the auditors.
As a result of the review, a nunmber of “can’t find”
concl usi ons were reached. By “can’t find” the auditors and
Ms. Holl and meant that the original prescription or refill
document ation could not be |located for the paid Medicaid
claim These “can’t find” clainms were reported to the
Petitioner, who was given additional tinme to |ocate and
produce docunents to support the clainms. 1In fact, the Agency
continued to accept docunentation for clainms up through the
time of hearing. Consequently, the anount sought for
over paynent has been substantially reduced. Whether the

Agency had the authority to accept docunents outside the

16



prescription records maintained by the pharmacy is not an
issue. In fact, the Agency did reduce the overpaynent anount
when subsequent supporting docunents were | ocated.

28. A second error in the docunentation for the
Petitioner’s prescriptions was noted as “no doctor’s address
on the prescription.” That expression neant that pursuant to
state and federal |aw the physician’s address is required for
a control |l ed substance and when it was not provided the
audi tor deened the docunentation inconmplete. Although the
Petiti oner maintained doctor addresses in its conmputer system
the records did not correspond to the specific prescriptions
that were filled for the audited cl ains.

29. In order to stand as a sufficient prescription form
a witing nust be created contenporaneous to the order (phone
requests that are transcribed are acceptable), must contain
specific information (type of drug, strength, dose, patient,
doct or, DEA nunber, refill, etc.), and it nust be kept for the
requisite time. It would be acceptable for the prescription
to be conputer generated so long as it was witten
cont enpor aneous to the order and preserved as required by | aw.

30. In this case, at the conclusion of the audit, the
Agency identified 194 discrepant clainms within the random
sanpl e of 250. The vast majority of those discrepancies were

noted as “can’t find.” Had the Agency not accepted other
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docunment ati on to support the dispensing of the drugs, the

cal cul at ed overpaynent woul d have been $1,575, 707. 44.

Applying a |l ower confidence limt of 95 percent to that anount
generated the cal cul ated overpaynent of $1, 341, 466.27. The
audit findings set forth in the Agency’s Final Agency Audit
Report (dated April 6, 2001) is supported by the wei ght of
credi bl e evidence in this case.

31. Neverthel ess, the Agency did allow the provider here
to suppl enent the docunentation disclosed during the audit.
And, to that end, the cal cul ated overpaynent was reduced to
$216,974.07 (this amount is 95% of the cal cul ated
overpaynent). In reality, the amunt owed by this Petitioner
for failure to maintain proper docunmentation for this audit
woul d be greater than the recoupnent ampunt sought by the
Agency. Had the Agency held the Petitioner to a standard of
“no prescription, no paynent” standard arguably 194 of the 250
audited claims could have been disallowed. That is not the
standard applied by the Agency.

32. A “patient record” nmay include information regarding
the patient’s prescription history. The ternms “patient
record” and “prescription” are not synonynous. For exanpl e,
whil e a prescription would contain information such as
patient's nane, doctor, DEA nunmber, doctor's address, dosage,

drug, and whether it may be refilled, it would be expected
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that the “patient record” would contain additional information
not typically found on a prescription. For instance, a
“patient record” m ght contain a historical track of past

medi cati ons or known patient allergies.

33. In this case, the conputer records or “patient
records” maintained by the Petitioner did not retain the
prescriptions in the format dictated by rule. An electronic
i magi ng recording system may be used when the system captures,
stores, and can reproduce the exact imge of the prescription,
including the reverse side of the prescription if necessary.
The Petitioner’s systemdid not do that.

34. An electronic system nust be able to produce a daily
hard-copy printout of all original prescriptions dispensed and
refilled. If the Petitioner’s systemcould do that, it did
not .

35. An acceptable electronic system nmust generate the
prescription contenporaneous to the dispensing order. The
Petitioner’s systemdid not do that.

36. The Agency has not alleged, and there is no evidence
to suggest, fraud in the Petitioner’s failure to maintain its
records.

37. The Agency’s interpretation of the requirenent that
a prescription be reduced to witing is consistent with the

rules and regulations in effect at the tinme of this audit.
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38. The last category of discrepant itens was “UR’ which
stood for “unauthorized refills.” These were clains for
refills on drugs for which the original prescription could not
be | ocated or docunentation fromthe nursing home could not be
found. Again, the Petitioner the maintained that within the
nursing hone setting a physician’'s reorder for nedications for
the patient could be found on the POS. These refill requests
were handl ed orally anong the physician, the nursing hone
staff, and the pharmacy. Neverthel ess, because they were not
docunmented in witing the Agency disallowed this clainm and
i ncluded them anong the discrepant |ist.

39. If the Petitioner was able to produce a physician
order to support the UR clainms, it was renoved fromthe
recoupnent list. In nost instances, the Petitioner did not
have the requisite paperwork to support the refill. Instead,
the Petitioner relied on its conputer records (again not kept
in accordance with the applicable standards) to support the UR
claims. The Agency has not clainmed that the refills were not
di spensed, nerely that the paperwork to support the claim
cannot be produced.

CONCLUSI ONS OF LAW

40. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of

t hese proceedings. 8 120.57(1), Fla. Stat. (2005).
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41. Pursuant to Section 409.902, Florida Statutes
(2000), the Respondent is responsible for adm nistering the
Medi caid Programin Florida.

42. As the party asserting the overpaynent, the
Respondent bears the burden of proof to establish the alleged
over payment by a preponderance of the evidence. See

Sout hpoi nte Pharnmacy v. Departnment of Health and

Rehabilitative Services, 596 So. 2d 106 (Fla. 1st DCA 1992).

43. Section 409.913, Florida Statutes (2000), provides,

in pertinent part:

The agency shall operate a programto
oversee the activities of Florida Medicaid
reci pients, and providers and their
representatives, to ensure that fraudul ent
and abusi ve behavi or and negl ect of

reci pients occur to the m ni mum extent
possi bl e, and to recover overpaynents and
i Npose sancti ons as appropri ate.

(1) For the purposes of this section, the
term

* * *

(d) "Overpaynent" includes any anpunt that
is not authorized to be paid by the

Medi cai d program whet her paid as a result
of inaccurate or inproper cost reporting,

i nproper claimng, unacceptabl e practices,
fraud, abuse, or m stake.
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(7) When presenting a claimfor paynment
under the Medicaid program a provider has
an affirmative duty to supervise the

provi sion of, and be responsible for, goods
and services clainmed to have been provided,
to supervise and be responsible for
preparation and subm ssion of the claim
and to present a claimthat is true and
accurate and that is for goods and services
t hat :

(e) Are provided in accord with applicable
provi sions of all Medicaid rules,
regul ati ons, handbooks, and policies and in
accordance with federal, state, and | ocal

| aw.

(8) A Medicaid provider shall retain

medi cal , professional, financial, and

busi ness records pertaining to services and
goods furnished to a Medicaid recipient and
billed to Medicaid for a period of 5 years
after the date of furnishing such services
or goods. The agency mmy investi gate,
review, or analyze such records, which nust
be made avail abl e during nornmal business
hours. However, 24-hour notice nust be
provided if patient treatnent would be

di srupted. The provider is responsible for
furnishing to the agency, and keeping the
agency infornmed of the location of, the
provi der's Medicaid-related records. The
authority of the agency to obtain Medicaid-
related records froma provider is neither
curtailed nor limted during a period of
litigation between the agency and the

pr ovi der.

(19) In making a determ nation of

over paynent to a provider, the agency nust
use accepted and valid auditing,
accounting, analytical, statistical, or
peer-review net hods, or conbi nations
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t hereof. Appropriate statistical methods
may i nclude, but are not limted to,
sanpling and extension to the popul ati on,
parametric and nonparanetric statistics,
tests of hypot heses, and other generally
accepted statistical nethods. Appropriate
anal yti cal nethods may include, but are not
limted to, reviews to determ ne vari ances
bet ween the quantities of products that a
provi der had on hand and avail able to be
purveyed to Medicaid recipients during the
review period and the quantities of the
sane products paid for by the Medicaid
program for the sane period, taking into
appropriate consideration sales of the sane
products to non-Medi caid custoners during
the same period. In nmeeting its burden of
proof in any adm nistrative or court
proceedi ng, the agency may introduce the
results of such statistical nethods as

evi dence of overpaynent.

(20) When making a determ nation that an
over payment has occurred, the agency shal
prepare and issue an audit report to the
provi der showi ng the cal cul ati on of

over paynents.

(21) The audit report, supported by agency
wor k papers, show ng an overpaynent to a
provi der constitutes evidence of the
overpaynment. A provider may not present or
elicit testinony, either on direct

exam nation or cross-exam nation in any
court or adm nistrative proceeding,
regardi ng the purchase or acquisition by
any means of drugs, goods, or supplies;

sal es or divestnment by any neans of drugs,
goods, or supplies; or inventory of drugs,
goods, or supplies, unless such

acqui sition, sales, divestnent, or
inventory is docunented by witten

i nvoices, witten inventory records, or

ot her conpetent witten docunentary
evidence maintained in the normal course of
t he provider's business.
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44, Section 409.907, Florida Statutes (2000), provides,
in part:

The agency may nmake payments for nmedica
assi stance and rel ated services rendered to
Medi caid recipients only to an individual

or entity who has a provider agreenent in
effect with the agency, who is performng
services or supplying goods in accordance
with federal, state, and local [aw, and who
agrees that no person shall, on the grounds
of handi cap, race, color, or national
origin, or for any other reason, be
subjected to discrimnation under any
program or activity for which the provider
recei ves paynent fromthe agency.

* * *

(3) The provider agreenent devel oped by

t he agency, in addition to the requirenents
specified in subsections (1) and (2), shal
require the provider to:

(b) Maintain in a systematic and
orderly manner all nedical and Medi cai d-
rel ated records that the agency requires
and determ nes are relevant to the services
or goods being provided.

(c) Retain all medical and Medi cai d-
related records for a period of 5 years to
satisfy all necessary inquiries by the
agency.

45. In this case the Agency seeks the overpaynent based
upon an inadequate records keeping systemutilized by the

Petitioner. The plain |anguage of the statute directing a
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provider to maintain in a “systematic and orderly manner” al
Medi caid records dictates that the Respondent may demand
repaynent regardl ess of the circunstances that produced the
payment. The Petitioner voluntarily participated in a program
that dictated the manner in which all records woul d be

mai ntai ned. Apart fromthe strict conpliance with those
dictates, the Petitioner is not entitled to paynent for its

claim See Col onnade Medical Center, Inc. v. Agency for

Health Care Admi nistration, 847 So. 2d 540 (Fla. 4th DCA

2003) .

46. Section 409.906(20), Florida Statutes (2000),
aut hori zed the Agency to pay for nedications that were
prescribed for a recipient by a physician or other |icensed
practitioner and that were dispensed to the recipient by a
i censed pharnmaci st in accordance with applicable state and
federal law. During the audit period the Agency paid the
Petitioner for all Medicaid claims at issue in this
proceeding. In effect, the Agency honored the clains
subm tted. Now, after-the-fact, and through the audit
process, the Agency attenpted to verify that those clains were
supported by the docunentation required by |aw.

47. Section 465.015(2)(c), Florida Statutes (2000),
states that it is illegal to sell or dispense drugs w thout

first being furnished with a prescription. The term
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“prescription” is defined in Section 465.03(14), Florida
Statutes (2000). That section provides:

"Prescription" includes any order for drugs
or nmedicinal supplies witten or
transmtted by any neans of conmunication
by a duly licensed practitioner authorized
by the laws of the state to prescribe such
drugs or nedicinal supplies and intended to
be di spensed by a pharmacist. The term

al so includes an orally transmtted order
by the lawfully desi gnated agent of such
practitioner. The term also includes an
order witten or transmtted by a
practitioner licensed to practice in a
jurisdiction other than this state, but
only if the pharmacist called upon to

di spense such order determ nes, in the
exerci se of her or his professional
judgnment, that the order is valid and
necessary for the treatnent of a chronic or
recurrent illness. The term "prescription”
al so includes a pharmacist's order for a
product selected fromthe fornulary created
pursuant to s. 465.186. Prescriptions nmay
be retained in witten formor the

phar maci st may cause themto be recorded in
a data processing system provided that
such order can be produced in printed form
upon | awful request.

48. Fromthe foregoing it is apparent that a
prescription maintained in a data processing system nust be
produced in printed formupon |awful request. |In this case,
the Petitioner’s conputer systemdid not maintain the
prescriptions in that format. Nor were they printed upon
| awf ul request.

49. As to the discrepant clains in this cause (“can’t

find,” “UR,” or no doctor’s address), it is concluded the
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Petitioner did not maintain the requisite data processing
systemto electronically retain the pertinent prescriptions.
The Petitioner’s systemdid not retain a prescription that had
been reduced to witing contenporaneous to the order.

50. The “overpaynent” in this cause results from an
unaccept abl e practice not fraud, abuse, or m stake. The
unaccept abl e practice was Petitioner’s |ack of docunentation
to support the clains filed. AlIl of the record-keeping
requi renents were known or should have been known to
Petitioner, inasnmuch as the Agency has al ways requested an
audit trail for Medicaid clainmns.

51. This audit and recoupnent claimoccurred prior to
July 11, 2003. Consequently, the auditing mandates set forth
in Section 465.188, Florida Statutes (2004) are not

applicable. See Colonial, supra. Additionally, since the

Agency is not seeking a “penalty” in this matter, the current
| aw does not prohibit the use of the accounting practice of
extrapolation. It is concluded that the cal cul ation of an

over paynent using extrapolation is not a penalty. See Bennett

v. Kentucky Departnent of Education, 470 U. S. 656, 662-63, 105

S. Ct. 1544, 1548-1549 (1985). In this case, the Agency is
nmerely attenpting to collect nonies paid to a provider who
cannot produce the docunmentation to support the paid claim

In a technical sense, it is the recoupnent of funds paid to a
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provi der who did not conply with the strict letter of its
agreenent to maintain appropriate records. In conplying with
its mandate fromthe federal governnment, AHCA is held to a
hi gh standard and nust assure that overpaynents are recouped.
See 42 C.F.R § 433.312(a)(2).

52. In this case, the audit report supports and
constitutes evidence of the overpaynent clainmed. See 8§
409.913(22), Fla Stat. (2004). The Petitioner has failed to
present substantial, credible evidence to rebut the
overpaynment clainmed. The Petitioner has not presented a
credible challenge to the use of extrapolation (as applied in
this case), nor its failure to provide docunentation for the
di screpant cl ai ns.

53. The Agency has met its burden of proof in this case
and has established by a preponderance of the evidence that
the Petitioner received overpaynents in anpunt greater than
$216,974.07. Moreover, it is further concluded that the
Petitioner failed to conply with record-keeping requirenents,
failed to produce adequate docunentation to support the paid
di screpant clainms, and failed to discredit the accounting
practices utilized by the Agency in this cause.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons

of Law, it is RECOMMVENDED that the Agency for Health Care
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Adm ni stration enter a Final Order that accepts an anended
Fi nal Agency Action Report to support an overpaynent and
recoupnent against the Petitioner in the amunt of
$216, 974. 07.

DONE AND ENTERED t his 6th day of October, 2005, in

Tal | ahassee, Leon County, Florida.

oY) T

J. D. PARRI SH

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Clerk of the
Di vi sion of Adm nistrative Hearings
this 6th day of October, 2005.

COPI ES FURNI SHED

Ri chard Shoop, Agency Clerk

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Station 3

Tal | ahassee, Florida 32308

W I liam Roberts, Acting General Counsel
Agency for Health Care Adm nistration
Fort Knox Building, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308
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L. WIlliam Porter, |1, Esquire

Agency for Health Care Adm nistration
Fort Knox Executive Center 111

2727 Mahan Drive, Building 3, Mail Stop 3
Tal | ahassee, Florida 32308-5403

Kenneth W Sukhia, Esquire

Fow er, \White, Boggs, Banker, P.A.
101 North Monroe Street, Suite 1090
Post Office Box 11240

Tal | ahassee, Florida 32302

Ral ph E. Breitfeller, Esquire
MG ath & Breitfeller, LLP

140 East Town Street, Suite 1070
Col unmbus, Ohio 43215

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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